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Opi nion by Cissel, Adm nistrative Trademark Judge:

On June 11, 2002, the Board affirmed the refusal to
regi ster on the Supplenental Register the mark in the
above-identified application, “CONTAINER COM” One nonth
| ater, applicant filed a request for reconsideration of the
Board' s ruling, arguing that the Board erred in reaching
its decision to affirmthe refusal. Upon reconsideration,

however, we cannot adopt applicant’s conclusions wth
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regard to m stakes applicant asserts we made in resolving
this appeal .

Applicant first argues that the wong evidentiary
standard was applied, reasserting the argunent it presented
at final hearing that this case is analogous to In re Dial-
a- Mattress Operating Corp., 57 USPQ2d 1807 (Fed. Cir
2001). This argunent is not any nore persuasive now than
it was then. W explained in our opinion why this case,
whi ch on first blush appears to be simlar, is not
anal ogous.

Next applicant argues that the Board misapplied the
deci sion in 555-1212.com Inc. v. Comunicati on House
I nternational Inc., 157 F. Supp.2d 1084, 59 USPQ2d 1453
(N.D.Cal. 2001). Qur opinion cited this case in support of
t he proposition that “just as ‘555-1212.comi was held to be
nerely descriptive of providing databases featuring
t el ephone and directory information accessible via
el ectroni c comuni cati ons networks[,] ...to the average
consuner seeking to buy or rent containers, ‘CONTAI NER COM
woul d i mredi ately indicate a commercial web site on the
I nternet which provi des containers.” (opinion, pp. 4, 5.)
This statenent was followed by a reference to Professor
McCarthy's treatise wherein he notes that a top | eve

domai n i ndi cator does not possess source-identifying
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signi ficance and cannot function as a trademark, and
further states that conbining a TLD with ot herw se

unregi strable matter does not result in a conbination that
i s sonmehow regi strable.

We stand by this conclusion. Wile the court did not
reach the conclusion that “555-1212.conf is generic for the
services at issue in that case, its holding that this
conbi nation of a phone nunber with a TLD is nerely
descriptive supports the proposition for which we cited
this case, nanely that just as “555-1212.conf is nerely
descriptive of providing tel ephone informati on dat abases
and information, “CONTAINER. COM woul d i nmedi ately indicate
to one seeking to buy or rent containers a commercial web
site which provides containers.

Next applicant takes issue with the comment in our
opi nion that while applicant apparently does not currently
sell its products on the Internet, this may not al ways be
the case, and that, in any event, applicant uses the
Internet for advertising. Applicant considers these
statenents to indicate that the Board reached its decision
by consideri ng not the services recited in the application,
but rather what applicant “m ght do in the future.”

As we indicated in our opinion, however, applicant had

argued that the proposed mark is not generic because
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applicant’s services are not Wb-based. The coments to
whi ch applicant refers in its request for reconsideration
were made in response to this argunent. Applicant’s
servi ces need not be Web-based in order for the matter
sought to be registered to be unregistrable. The key is
that “.conf indicates a commercial web site, not whether
applicant will conduct retail sales or only advertise by
using its domain nane in connection with its business
activities on the Internet.

The final point argued in applicant’s request for
reconsideration is that the Board did not address
applicant’s contention that the Patent and Trademark O fice
has apparently changed its policy with regard to the
registrability of marks conbining generic terms with the
TLD “.com” Applicant argues that “OFFI CESUPPLIES. COM is
regi stered on the Suppl enmental Register for online retai
services featuring office supplies, and that “BOOKS. COM 1is
regi stered on the Suppl enmental Register for online ordering
services in the field of books, and contends that in view
of this, “the sudden shift in the PTO s policy” should have
been supported by either a judicial ruling or “consumner
survey results denonstrating that [generic tern].COM marks
wer e incapable of functioning as indicators of origin.”

Appl i cant goes on to opine that w thout such support,
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refusing registration in the instant case is “neither
| egal |y appropriate nor fair.”

In this regard, it is well settled that the Board is
not bound by prior decisions of Exam ning Attorneys to
regi ster other marks; rather, we are obligated to determ ne
the registrability of only the marks in the applications
before us, and we nust do this based on the records in
t hese applications, which presunmably reflect the current
state of our language as it is being used. Qur opinion
expl ai ned why we have concl uded that “CONTAI NER. COM is not
regi strabl e on the Suppl enental Register for retai
services featuring netal shipping containers and rental of
met al shi pping containers. Wether or not this ruling
appears to applicant to be consistent with previous
determi nations regarding the registrability of different
mar ks made by different Exam ning Attorneys under different
circunstances is not gernmane to this determ nation

In sumary, we have reconsidered our decision in this
case in light of the argunents presented in applicant’s
request for reconsideration, but we cannot adopt
applicant’s conclusion that we erred. Accordingly, our

decision affirmng the refusal to register stands.



